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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

On July 21, 2010, the President signed into law the Dodd-Frank Wall Street 

Reform and Consumer Protection Act of 2010 (the “Dodd-Frank Act” or the “Act”). 

(See our Bulletin No. 10-79.) Title VII of the Act, also called the Wall Street 

Transparency and Accountability Act of 2010, concerns regulation of over the counter 

swaps - or “derivatives” - markets, and requires certain swaps to be traded through 

regulated exchanges and clearinghouses.  Title VII also gives primary authority to the 

Commodity Futures Trading Commission (the “CFTC”) and the Securities Exchange 

Commission (the “SEC”) to regulate the swaps market, both as to transactions and 

participants, in conjunction with various banking regulators. 

In general, “swaps” will be regulated by the CFTC, while “security-based 

swaps” (which in the past were exempt from regulation under the Gramm-Leach-Bliley 

Act) will be regulated by the SEC.  Both organizations will have authority to regulate 

certain hybrid swaps known as “mixed swaps.”  Title VII further requires that both the 

SEC and CFTC, in consultation with the Board of Governors of the Federal Reserve 

System, shall jointly further define the terms “swap,” “security-based swap,” and 

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref11-40.pdf
http://aaluwr.org/majorrefs/Ref11-40.pdf
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“security-based swap agreement,” and provides that the SEC and CFTC shall jointly 

establish such regulations regarding “mixed swaps” as may be necessary to carry out 

the purposes of swap and security-based swap regulation under Title VII.  

The SEC, in a press release issued on April 27, 2011, has announced it will 

work together with the CFTC to provide interpretive guidance regarding which 

products will - and will not - be considered a “swap” or a “security-based swap.”  

Among the products that will not be considered under this guidance to be either type of 

swap is insurance that meets certain criteria. 

As set forth in the SEC release, under the proposed rule and interpretive guidance, insurance 

products would not be considered swaps or security-based swaps, so long as both the product as well as the 

person or entity providing the product meet certain criteria.  Among other things, the beneficiary of the 

insurance product must have an insurable interest and thereby bear the risk of loss with respect to that 

interest continuously throughout the duration of the agreement, contract, or transaction. 

Most importantly for AALU members, certain types of products offered by a regulated insurance 

company would automatically be considered to be “insurance” excluded from the term “swap” or “security-

based swap,” including surety bonds, life insurance, health insurance, long-term care insurance, title 

insurance, property and casualty insurance, and annuity products the income on which is subject to tax 

treatment under Section 72 of the Internal Revenue Code. 

A second category of automatically exempted transactions includes “consumer transactions,” 

described as “certain agreements, contracts or transactions entered into by consumers primarily for 

personal, family or household purposes.”  This definition might cover life settlement transactions entered 

into by individuals for personal reasons, although such transactions are not mentioned specifically. 

Those products not automatically qualifying as “insurance” would have to meet additional criteria 

relating to the product include the following: 

o The loss must occur and be proved. 

o Any payment or indemnification for loss must be limited to the value of the insurable 

interest. 

o The agreement, contract or transaction must not be traded, separately from the 

insured interest, on an organized market or over-the-counter. 

o With respect to financial guaranty insurance only, in the event of a payment default 

or insolvency of the obligor, any acceleration of payments under the policy must be 

at the sole discretion of the insurer.  

In addition, a person or entity providing the insurance product must be one of the following:  

o An insurance company whose primary and predominant business activity is insuring 

or reinsuring risks underwritten by insurance companies, subject to supervision by a 

state or federal insurance commissioner. 

o The United States or any of its agencies or instrumentalities. 
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o In the case of reinsurance, a person located outside the United States providing the 

agreement, contract or transaction to an insurance company eligible under the 

proposed rules, provided that: 

 Such person is not otherwise prohibited by law from offering the agreement, 

contract, or transaction to such an insurance company. 

 The product to be reinsured meets the requirements under the proposed rules 

to be an insurance product. 

 The total amount reimbursable by all reinsurers for such insurance product 

cannot exceed the claims or losses paid by the cedant.  

The SEC is establishing a process that would allow market participants or either the SEC or CFTC 

to request a determination from the SEC and CFTC of whether a product is a swap, security-based swap, or 

both (i.e., a mixed swap) in cases where uncertainty persists. 

Public comment and data is solicited on a broad range of issues relating to the proposed rules and 

interpretive guidance, including the costs and benefits associated with the proposal.  Comments should be 

received on or before 60 days after the date of publication in the Federal Register. After a review of 

comments, the SEC and CFTC will consider whether to adopt the proposed rules and interpretive guidance 

or modify them. 

We will continue to monitor and report on this guidance as it develops.  

Any AALU member who wishes to obtain a copy of SEC Release No. 2011-99 may do so through 

the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 

www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 

Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 

reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

 

 

http://www.aalu.org/

